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As Americans prepare
to celebrate the

BICENTENNIAL
OF THE
CONSTITUTION
they ponder its
meaning today.

By Robert K. Land,ers

l lc l ls  peale<l  l ' rom t l re ( lhr is t  ( l l rurch steeple an<l
cal lnon r l ischarged f rom the shi l l  Rr .s ing Sun,  anchort ' t l  i r t
the I)elar.r 'are l l iver. Later that Jrrlv -1th morning of l78fJ,
in  the st r t ' t ' ts  o l  I 'h i lar lc lp l r ia ,  the t "ederal  Prot 'css iot t  l regan.
N'lort ' t lran tht' I2-year-okl l)eclaration o[ Intlepentlenct'
uas l r t ' i r rg  c 'e l t ' l r ra te<l  that  t lar :  ln  the prccet l i r rg months t l re
ntu '  ( l rnst i tu t ior r  h l t l  bet ' r r  rat i l i t 'd  l ly  I 'ennsr .  lvat t ia  ar tc l
nincothcrs of the l3 states, t 'rtouglr to gi"'e thc <locrrrnt'nt l i l t '
antl the fledgling uation lropr'.

In tht' proc't 'ssion, a lrerald on lrorsellack (l lenjarrrin
Frankl in 's  son- in- lau,  l i ic l rar t l  I lac 'he)  proc la i rnt 'c l  thc < laun
of  a nerv era.  r \  fkrat  in  t l r t ' for r r r  o f  a large eagl t ' rvas
clrau n l l six lrorses; it borc a frarnecl represt'trtation of t lre
( l rnst i t r r t ion f ixed r rpon a staf f ,  wi th the cap of  [ , i l ler t r
above arrrl tht' u'oruls "' l 'he I 'eople" irr gol<l letters belou'.
F- ive- thorrsancl  I 'h i lar le lphiarrs  -  inc l t r< l ing rnore t l tan
300 shocrrrakers, 100 brickrnakers, 150 coach rnakcrs, 250
ta i lors,  125 hat ters arrd 50 pr inters,  brxrksel lcrs  and
stationers - rrrarclied festiveh' along the thrce-mile rotrte,
\\/hen tlre pararle \\ 'as over, I7,000 people - more thatr
half the c'ity - gathered at Union Grt't 'n, antl that evenirtg,
in honor of the festival, tht' Rlsing .Sun u'as hantlsomelv
i l l r r rn inatec l .  t

A ve:rr before, from Mar.' to Septemlrer, the clelegates
to the Fe<leral (lorrvention hail been laboring in the State
House irr Philadelplria to product' a (hnstitution that rvas
"a<lequate to the exigencies of Clovernment, rrnd the pres-
ervation of the Union." Finally, the.v had brought forth a
document that gave Americans neu' confidelrce that the
promise of the l levolution w'oultl acttrall l  be fulf i l led.
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Washington Addressing the Constitutional Conoention by Junius Brutus Stearns, 1856

Now, said Franklin at the end of the convention, referring
to the half-sun painted on the high back of George
Waslrington's chair, "I have the happiness to know that it is
a rising and not a setting Sun." 2

Today, two centuries after that Federal Convention
(or, as it came to be called, the Constitutional Convention),
Americans have begun again to look back and to cele-
brate what was done there. This inclination to celebrate is
not necessarily the result of profound study or exact
knowledge. Indeed, historian Michael Kammen contends
that the Constitution "occupies an anomalous role in
American cultural history. For almost two centuries it has
been swathed in pride yet obscured by indifference: a
fulsome rhetoric of reverence more than offset by the reality
of ignorance." 3

A recent national survev supports that view. The
survey indicated that although a bare majority (54 percent)
knew the purpose of the Constitution was "to create a
federal government and define its powers," one-fourth of
the people who were questioned thought the purpose was
to declare independence from England. Most Americans
seem to confuse the Constitution with the Declaration of
Independence or with Lincoln's Gettysburg Address. Only
four persons in 10 knew that the Bil l of Rights is the first
I0 amendments to the Constitution.a

But public ignorance of the Constitution is nothing Reflections on the
new. A-1954 Gallup Poll, for instance, found that onlv one- dOCUment's nxeyning tOdag,
third of those surveyed knew what the first I0 amend-
ments were called, and only one-flfth could identify the
three branches of the federal government. Nearly three "Constitutions, l ike highly complex pieces of machin-
decades before that survey was taken, Nicholas Murray ery," columnist Edwin M. Yoder Jr. observed, "are made
Butler, the president of Columbia University, noted that and maintained by the few for the benefit of the many. It

the (lonstitution was comparable to the Bible, Shakespeare's
works and Milton's Paradise Lost, in that "while every-
bod.v knows about it and speaks well of it, very few people
read it." 6 That apparently was true also rvhen the
Constitution was sti l l  new. A foe of ratif ication wrote in the
Boston American Herald that he cloubted if his country-
men had carefully examined the document.6

To some modern Americans, the public ignorance of
the Constitution is greatly disturbing. Former Chief Justice
Warren E. Burger, who is chairman of the Commission
on the Bicentennial of the U.S. (lonstitution, views the
bicentennial celebration as "a unique opportunity for a
historl, and civics lesson for all of us." 7 The commission
intends to have mill ions of copies of the Constitution
distributed around the country.

But even if a copy of the Constitution were to be
placed in front of every American, it sti l l  would be l ikely to
go unread. The Constitution "is no more scinti l lating as
reading," novelist E. L. Doctorow remarked recently, "than

I remember it to have been in Mrs. Brundage's seventh
grade civics class at Joseph tI. Wade Junior High School. It
is 5,000 words but reads l ike 50,000." 8

lv
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was ever thus. It is only the fetish of pure democratic theory
in the late 20th centurv that makes the admission painful
or embarrassing. " e

But if public ignorance of the Constitution has been a
constant, the Constitution itself has not. Much about it is the
same as when it was framed, of course. but much also has
changecl. From an lSth-centurv charter for a young, agri-
cultural nation with only 3.9 mill ion people, the Constitu-
tion has evolved - under the tutelage of the Supreme
Court, the American people, and histor_v itself - into a
complicated instrument that must serve the needs of a
modern superpower, an industrialized nation u.ith 239
mill ion people and global interests.

Althotrgh it was generally assumed during most of the
nation's history that the Constitution was engraved in stone,
during the mid-l9th century the idea gradually emerged
that the Constitution should be adaptable. In the early 20th
century, Supreme Oourt Justice Henry Bil l ings l lrown
declared that the Constitution "should be l iberally inter-
preted - interpreted as if i t were intended as the
foundation of a great nation, and not merely a temporary
expedient for the united action of l3 small states. . . .
Like all written Constitutions, there is an underlying danger
in its inflexibil i tv." By I955, Chief Justice Earl Warren
was praising the (lonstitution for having "demonstrated

again and again its capacity for adaptation to the most
challenging new conditions." More than three decades later,
A. E. Dick Howard, a professor of law and public affairs
at the University of Virginia, reflected that "The Constitu-
tion has become in our time a mirror of the American
mind." 'o  And that  mind in  the la te 20th century is ,  o f
course, not the same as it was in the late lf l th century.
Nor are conditions the sanre.

Indeed, the thought is sometimes voiced in this bicen-
tennial season that amendments are needed to enable the
government to function better. For instance, Llovd N.
Cutler, former counsel to President (larter and one of threre
co-chairmen of the nonpartisan Committee on the Con-
stitutional System, argues for consiclering changes to
strengthen party cohesion and encourage party govern-
ment. One change he envisions is to lengthen congressional
terms of office and coordinate them with the president's
ternr of office.tt

Cutler said he and his colleagues "thought the best wav
of commemorating u'hat the Framers did 200 years ago . . .
is [to] analyze jtrst horv rvell this system works 200 vears
later and whether it has begun to clevelop some shortcom-
ings, as one would naturally expect, in the l ight of
modern technological, social and polit ical developments;
and whether, as we have become one of the two super-
powers, the onl.v democratic superpower . . . i t is adequate
to enable the government to do the things that it has to do
in order to prevent a nuclear *'ar ancl to manage our part of
this verl '  turbulent, interconnected rvorld. " t2

"It reallv is an assemblv of demigods," Thus Thomas
Jefferson, on first seeing the l ist of delegates to the Fecleral
(lonvention, exclaimed in a letter to John Adams. Quite a
ferv rlt 'migods, however, were not in Philaclelphia. Jefferson
anrl Aclams themselves u'ere scrving as en\'ovs in Paris

'ffio'/z*n za uoZ.or/da.nt,24.
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and London, respectively. Another of the great diplomats of
the Revolution, John Jay of New York, had not been
chosen a delegate. Firebrand Thomas Paine was in Europe
spreading the revolutionary word. Samuel Adams and

John Hancock stayed home in Massachusetts. Richard
Henry Lee and Patrick Henry were elected delegates
from Virginia, but chose not to serve. ("I smelt a rat,"
explained Henry, who apparently feared that the conven-
tion would try to construct far too strong a national
government . )13

But Washington and Franklin did attend, and their
presence made the convention respectable to most Ameri-
cans. The world-renowned Dr. Franklin was. at 81. feeble
and ail ing, but, one writer has noted, he "was sti l l  shrewd
beyond the younger men's understanding; he knew that
the differences they were trying to resolve were enormously
complex, and would provoke the most violent emotions,
and the doctor's amusing stories and amiable talk helped to
soothe away the conflicts that affl icted the assembly of
notables and move them, as he hoped, gradually toward a
common society," la

AssemblE of demigods'
in Philad,elphia

Washington, who was widely regarded as the greatest
man in America, thought that a strong central government
was urgently needed. A few weeks before leaving Mount
Vernon for Philadelphia, he wrote to |ames Madiion, "My

wish is that the Convention may adopt no temporizing
expedient, but probe the defects of the Constitution [that is,
the Articles of Confederationl to the bottom, and provide
radical cures, whether they are agreed to or not." 16 Wash-
ington was unanimously elected on the first day of the
convention (May 25) to serve as its presiding officer and he
did not deliver a substantive speech unti l the convention's
last day (Sept. 17). But his presence was constant - he did
not miss a single d"y - and when the delegates pondered
the momentous'matter of a chief executive for the nerv
government, they had the advantage of knowing that the
first chief executive was sure to be the Cincinnatus visible
across the room.

However, it was the bookish Madison, then 36, who
was the convention's leading spirit. A member of Congress
(which was then sitt ing in New York), Madison had
helped write Virginia's state Constitution, had read widely
about confederated republics of ages past, and had been
instrumental in bringing the convention about. When he
arrived in Philadelphia from New York I I days before
the conclave was due to begin, he carried with him one
notebook in which he had listed the "Vices of the
Polit ical System of the United States," and another in which
he had set down his observations "Of Ancient and
Modern Confederacies." There is l i tt le doubt that the
Virginia Plan, which Madison and his fellow Virginians
prepared in advance of the convention and which became
the basis for the new Constitution, was largely his work.

The Framers did not miraculously create the Constitu-
tion out of sheer nothingness. They believed in what r.r,as
generally called the "Whig" philosophy, in natural law
and natural rights, in republican government. They were
familiar with the ideas of polit ical philosophers John
Locke and Charles-Louis de Secondat Montesquieu, rvith
the l iterature of the Enlightenment, with history. The_v
had the legacy of the colonial governments and the experi-
ence of the state governments. They had the state
constitutions. Virginia's of I776, which vested supreme
power in the legislature, had been the first written
constitution of modern times. George Mason, one of the
Virginia delegates in Philadelphia, had been the princi-
pal author of it, as well as of its bil l  of rights. The
Massachusetts Constitution of 1780, mainly the work of

John Adams, had been a "mixed" one, providing for a
popularly elected house of representatives, an upper
house based on wealth, and a popularly elected governor
with power to veto legislation and appoint most officials.

"Fear of legislative tyranny, concern that the majority
govern soberly and according to law, faith in the techniques
of checking power with power - these were the major
elements in the consensus of constitutional thought that
enveloped the minds of the Framers," historian Clinton
Rossiter has written. . , . [T]hey knew with Madison or
suspected with Mason (the suspicion troubled Mason
greatly) that the United States would never be governed
well unti l i t. too. l ike the most successful of the 13 states,
had a constitution of divided, checked, and balanced pow-
e rs .  .  . "  tB

The nationalist spirit had been strong in America after
war broke out with England in April 1775. That July,
Franklin had presented to the Second Continental Con-
gress a plan for a centralized government. His plan would
have given Congress the power to declare war, make
foreign alliances, settle all disputes between the colonies,
and make laws for "the General Welfare." Costs would
have been paid from a common treasury supplied by each
colony from taxes on their inhabitants. However, histo-
rian Leonard W. Levy has recounted, "Franklin's plan of
union seemed much too radical in fuly 1775, when [a
declaration of independence] was a year away and reconcil i-
ation with Britain on American terms was the object of
the war. Congress simply tabled the Franklin plan." tz

As the war progressed, nationalist feeling grew stron-
ger. By the spring of 1776, proposals for a centralized union
were common. In July, a committee of the Continental
Congress headed by John Dickinson of Pennsylvania (later a
delegate to the Constitutional Convention from Dela-
ware) put forward a draft of the Articles of Confederation in
which Congress was clearly superior to the states. Al-
though first adopted by Congress, acting as a committee of
the whole, with few changes, the revised plan provoked
dissension. "Because of disagreements and the urgency of
prosecuting the war," Levy related, "Congress was un-
able to settle on a plan of union in 1776, By the spring of
1777 the nationalist momentum was spent. By then most
of the states h.ad adopted constitutions and had legitimate
governments.

\,
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James Wilson of Pennsylvania, an important delegate
who pushed in the Constitutional Convention for a strong
national government, had served in the Second Continen-
tal Congress in those first years of independence. He vividly
recalled for his fellow delegates in Philadelphia what had

James Wilson of Pennsgloania

happened: "Among the first sentiments expressed in the first
Congress was that Virginia is no more, that Massachusetts
is no more, that Pennsylvania is no more. We are now one
nation of brethren. We must bury all local interests and
distinctions. This language continued for some time. The
tables at length began to turn. No sooner were the State
Governments formed than their jealousy and ambition
began to display themselves. Each endeavored to cut a
slice from the common loaf, to add to its own morsel, till at
length the confederation became frittered down to the
impotent condition in which it now stands." 18

In the fall of 1777, Congress, now dominated by
advocates of state sovereignty, finished work on and
adopted the Articles of Confederation and Perpetual
Union. Americans, struggling to free themselves from the
remote central government in Britain, were now in no
mood to set up a strong central government in the United
States. The Articles - whose ratification by the states
was finally completed in I78t - established a weak
Congress that lacked the means of enforcing its expressly
delegated powers. The 13 "sovereign" states, from populous
Virginia to tiny Delaware, had equal votes in the one-
chambered body, and nine votes of approval were required
for Congress to do anything significant regarding war,

diplomacy or finance.
The new government signed a peace treaty with

Britain in 1783 but was too weak to force British troops to
withdraw from forts they continued to occupy along the
northern frontier. Spain closed the Mississippi River to
western commerce without fear of retaliation, and only
some of the states were willing to abandon their often-
overlapping claims to western lands. As Congress had no
power to regulate trade, it could not guarantee to other
nations that commercial treaties would be observed. With
no power to tax, it was reduced to beggar status; and unable
to prevent some states from issuing practically worthless
paper money, it helplessly watched the resulting inflation
and bankruptcies. In Massachusetts, a state where credi-
tors retained control of the legislature, debt-ridden farmers
in the western counties, under the leadership of Daniel
Shays, took up arms to prevent foreclosures. In fanuary 1787
Shays' rebell ion was put down by the milit ia - but not
before shocking many leaders of the new country.

Even earlier, such thoughtful men as Madison and
Alexander Hamilton of New York had concluded that
something had to be done, Madison, Hamilton and l0
other "commissioners" met in September 1786 in Annapolis,
Md,, ostensibly to discuss the possibil i ty of a "uniform

system" of regulating state commerce. The Annapolis Con-
vention had been called by the Virginia Legislature, but
delegates from only five states - less than a quorum -
showed up. Despite this failure, Madison and Hamilton ,)
persuaded those assembled to loin in issuing a bold call for Yz
the legislatures to send delegations to Philadelphia on the
second Monday in May 1787 to consider "the situation of
the United States" and to "devise such further provisions
as shall appear to them necessary to render the constitution
of the federal government adequate to the exigencies of
the Union."

Congress was far from eager to go along with this
proposed meeting. But seven states, including powerful
Virginia and Pennsylvania, designated delegations to the
Philadelphia convention without waiting for Congress to
act. The fact that Washington himself was among the
Virginia delegates carried weight. And so, in a different
way, did Shays' rebell ion. In February 1787, Congress
finally called for the Philadelphia convention on the
second Monday in May "for the sole and express purpose of
revising the Articles of Confederation" so as to "render

the federal constitution adequate to the exigencies of gov-
ernment and the preservation of the Union."

All of the states except obstinate Rhode Island sent
delegations, chosen by the respective state legislatures.
Fifty-five delegates reached Philadelphia, sooner or later.
Of those 55 Framers, however, four missed most of the
convention, 12 (including Hamilton) missed long and
important stretches of it, and l0 (including Gouverneur
Morris, who gave the Constitution its f inished style)
missed a few weeks. Only 29 of the delegates attended
everv, or almost every, session of the four-month con-
clave.

The Framers, whose average age was just over 43,
included lawyers, planters, farmers, merchants, and politi-
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cians. They were, for the most part, men of reputation
and experience. Forty-two of them had served in Congress
at one time or another, and all but a few had served as
public officials of their colony or state. Some 20 had helped
to write the constitutions of their states. Eight had signed
the Declaration of Independence and at least 30 had done
some sort of mil itary service.

The delegates had been chosen by state legislatures
that, despite their evident imperfections, were then the most
democratic legislatures anywhere in the world. Sti l l , the
insular, anti-nationalist men of the back country were not
represented in Philadelphia. There were no Shaysites
there. Nor - by their own choice - were such anti-
nationalist polit ical leaders as Patrick Henry present. Had
a dozen such men been in attendance, the convention would
have been more accurately reflective of existing polit ical
sentiment in the country - and the outcome of the
convention might have been quite different. However,
Rossiter noted, their absence was largely a matter of free
choice. "[T]hose who were there wanted to be there,"
and, with only a few exceptions, "they wanted to be there to
give a boost to the nation." ro

Consensus to scrap
Articles of Confederation

The consensus that it was necessary to establish a strong
national government emerged very early on. Although the
first resolution of the Virginia Plan, introduced by Vir-
ginia Gov. Edmund Randolph on May 29, proposed merely
that the Articles of Confederation be "corrected and
enlarged" to "accomplish the objects proposed by their
institution," it was plainly at odds with the plan's remain-
ing 14 resolutions, which proposed a strong new national
government.

Randolph, advised by Gouverneur Morris of Pennsyl-
vania that the first resolution was inconsistent with the
others, asked the next day that it be set aside. The
delegates, meeting as a committee of the whole, proceeded
to focus on this substitute: "that a national government
ought to be established consisting of a supreme legislative,
executive, and judiciary." George Mason, as Madison
recorded in his notes, "observed that the present confedera-
tion was not only deficient in not providing for coercion
and punishment against delinquent States; but argued very
cogently that punishment could not in the nature of
things be executed on the States collectively, and therefore
that such a Government was necessary as could directly
operate on individuals, and would punish those only whose
guilt required it."

After some debate, the convention, still acting as a
committee of the whole, adopted the substitute resolution by
a vote of 6 (Massachusetts, Pennsylvania, Delaware,
Virginia, North Carolina, South Carolina) to I (Connecti-
cut), with the vote of New York split between Hamilton
(ves) and Robert Yates tnor.

Thus, just days after it had begun, the convention
made its most important and most radical decision: The
Articles of Confederation were to be scrapped, a new
Constitution was to be written, a new national government
was to be created that would be supreme, and this
government was to have three branches, legislative, execu-
tive and judiciary. The convention never turned back,
and the rest of the four-month conclave, for all the serious
disagreements and famous compromises that occurred,
really amounted to just working out the details.

In deciding to replace the Articles of Confederation,
the convention was, of course, disobeying the instructions
from Congress. However, it was doing so in secreh the
delegates had determined earlier in the week to guard
"against licentious publications of their proceedings" and
voted that "nothing spoken in the house be printed, or
otherwise published or communicated without leave."

Ceorge Washington ol Virginia

Jefferson, in Paris, was sorry they began their delib-
erations by so abominable a precedent as that of tying up
the tongues of their members." But Madison 43 years
later still thought that "no Constitution would ever have
been adopted by the convention if the debates had been
made public." Had the delegates, he explained, "committed

themselves publicly at first, they would have afterwards
supposed consistency required them to maintain their
ground, whereas by secret discussion no man felt himself
obliged to retain his opinions any longer than he was
satisfied of their propriety and truth, and was open to the
force of argument. " Although journalists may be attracted to

e
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Jefferson's view, scholars seem inclined to agree with
Madison.20

Having made the big decision on May 30, the conven-
tion, still acting as a committee of the whole, took up in the
ensuing weeks the rest of the Virginia Plan. That plan
proposed a bicameral national legislature with sweeping
authority; an executive elected by the legislature with a
"general authority" to execute the laws; a council of revision
(consisting of the executive and a number of judges) with
a qualified veto over acts of the legislature, and a judiciary
("to consist of one or more supreme tribunals") chosen by
the legislature and having a national jurisdiction.

The legislature was to have the authority to enact laws
"in all cases to which the separate states,are incompetent, or
in which the harmony of the United States may be
interrupted by the exercise of individual legislation," as well
as the authority to "negative" (veto) state laws "contra-,
vening . . . the articles of union" and to use force against
states that resisted. The states were to be represented in
the legislature in proportion to their financial contributions
to the Union or on the basis of their populations. The first
houSe was to be elected by the people, and the second
elected by the first from nominees put forward by the
state legislatures.

On June 13, the committee of the whole reported out
the plan, which now consisted of 19 resolutions. The council
of revision had been dropped, as had the authority to use
force against recalcitrant states; the election of the members
of the upper house was now to be by state legislatures; the
executive now was to have a power of veto, which could be
overridden only by a two-thirds majority in both houses,
and there was to be a "supreme tribunal" of judges chosen
by the upper house. There were a few other changes, but
the essence of the Virginia Plan was intact.

The most serious disagreement that had emerged in
the preceding weeks had been between large-state national-
ists who insisted that representation in both houses be
based on population and small-state nationalists who de-
manded that that principle be applied, if at all, only in
the lower house.

The committee of the whole on June lI had voted 7
(Massachusetts, Connecticut, Pennsylvania, Virginia, North
Carolina, South Carolina, Georgia) to 3 (New York, New
Jersey, Delaware), with Maryland divided, in favor of
representation in the lower house "in proportion to the
whole number of white and other free cit izens" and (in the
first of several necessary compromises between North
and South on the question of slavery) three-fifths of the
slaves. The committee the same day had voted 6-5, with
Connecticut and Maryland loining New York, New Jersey
and Delaware in the minority, to make representation in
the upper house be according to the same rule as for the
lower. This approval, however, was, for practical pur-
poses, not enough. Will iam Patterson of New Jersey, saying
that proportional representation struck at the existence of
the smaller states, had warned on June 9 that (as Madison
recorded) New Jersey "will never confederate on the
plan before the Committee. She would be swallowed up. He
had rather submit to a monarch, to a despot, than to such
a fate."

State
Date of

Ratification

83.000

l r s

The First Thirteen

Population

Connecticut 238,000 Jan. 9, 1788

Delaware 59.000 Dec. 7. 1787

Georgia Jan. 2, 1788

Marr land 320,000 April 28, 1788

Massachusetts 476,000 Feb. 6, 1788

Nerv Hampshire 112,000 June 21,  1788

New Jersey 184,000 Dec. 18, 1787

Nerv York 340.000 July 26, 1788

North ( larol ina 391,000 Nov. 2I,  1789

Pennsl lvania 434,000 Dec. 12, 1787

Rhode Island ftg.000 May 29, 1790

South ( larol ina 249,000 May 23, 1788

Virginia 748,000 June 25, l78tt

Sorrce; (lensrrs Brrreau, Hisforical Statistics ol the United States,

The Conoention's
'Creat 

Comprom.ise'

On June 15, Patterson presented to the convention
what soon became known as the New Jersey Plan. It
proposed merely to amend the Articles of Confederation.
Congress was to remain a unicameral body in which the
states were equally represented, but it would be given
new powers to regulate commerce and to raise money
through import duties and a stamp tax. There was to be
an executive, consisting of more than one person and chosen
by the Congress, as well as a supreme court of ludges
appointed by the executive. The Plan gave the executive the
authority to "call forth the power of the confederated
states" to enforce the laws and treaties of the United States
in the face of state opposition.

"You see the consequences of pushing things too far,"
Dickinson of Delaware said to Madison. "Some of the
members from the small states wish for two branches in
the general legislature, and are friends to a good national
government; but we would sooner submit to a foreign
power than submit to be deprived of an equality of suffrage
in both branches of the Legislature, and thereby be
thrown under the domination of the large states." 21 A
compromise was clearly required.

On June 19, the convention, reconstituted as a commit-
tee of the whole, listened to an incisive speech by Madison
attacking the New Jersey Plan and then, by a 7-3 vote,
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with Connecticut joining the majority and Maryland di-
vided, reaffirmed its approval of the revised Virginia
Plan. The New fersey scheme was rejected.

Madison, however, had noted during his speech that
"The great difficulty lies in the affair of Representation; and
if this could be adjusted, all others would be surmount-
able." Although he himself contributed l itt le toward that
adjustment, the convention, in now proceeding to exam-
ine the favored Virginia Plan closely, began to focus on the
issue of representation,

James Madison of Virginia

The next day, Roger Sherman of Connecticut revived
an earlier proposal that eventually became the famous Great
Compromise: proportionate representation in one house,
"provided each State had an equal voice in the other." It
took weeks of intense debate and struggle, however,
before the divided convention was able to reach that
necessarv compromise on July 16 by a vote of 5
(Connecticut, New Jersey, Delaware, Maryland, North Car-
olina) to 4 (Pennsylvania, Virginia, South Carolina, Geor-
gia), with Massachusetts divided. Although Madison re-
garded the Great Compromise as a great surrender, it in
fact rescued the convention from failure.

There was one other serious disagreement on which
compromise was essential for the success of the convention,
and that had to do with slavery. "No one in the
convention l iked the word or the thing it designated,"
according to historian Edmund S. Morgan, "but the South
had so large an investment in it that the southern delegates

felt obliged to secure their constituents from national
legislation which might interfere with the labor supply." "

A clause that forbade Congress from prohibiting or
taxing the import of slaves was contained in a draft of the
Constitution submitted to the convention on Aug. 6 by a
five-man committee on detail. The convention I0 days
earlier had given the committee, headed by John Rut-
ledge of South Carolina,2s the task of drafting a Constitution
in keeping with the 23 resolutions adopted in the preced-
ing five weeks. Many of the Constitution's very familiar
terms, such as President, Congress, Senate, House of
Representattu:es and Supreme Court, made their first ap-
pearance in the committee's report. Specific powers to be
granted to Congress were enumerated by the committee, as
were powers to be denied to the states. In the following
five weeks, the convention delegates went over the draft,
clause by clause, making numerous changes. When on
Aug. 2l they took up the clause sanctioning the importation
of slaves, there was angry debate.

Luther Martin of Maryland declared that "it was
inconsistent with the principles of the revolution and dishon-
orable to the American character to have such a feature
in the Constitution." Rutledge responded, according to
Madison's notes, that "Religion and humanity had noth-
ing to do with this question. Interest alone is the governing
principle with nations. The true question at present is
whether the Southern States shall or shall not be parties to
the Union." However, the delegates were not divided
neatly by the slavery debate into two opposing camps of
North and South. Rossiter has noted that there were
Northerners l ike Will iam Samuel Johnson and Oliver Ells-
worth of Connecticut "who apparently saw nothing
much to worry about in slavery or even the slave trade,
southerners like Mason and Madison who were worried
sick, and men on both sides who simply wanted to finish the
business and go home to their families." 2a

The convention on Aug. 22 turned over "the whole
subject," including export taxes and navigation acts, to a
committee, which two days later reported out an in-
volved compromise.26 The bargain, as slightly altered by the
convention, prohibited Congress from outlawing the slave
trade unti l 1808 but allowed it to tax the importation of
slaves "at a rate not exceeding the average of the duties
laid on the imports."

With that second important compromise accomplished
and having gone through the draft of the Constitution,
clause by clause, the convention at the end of August sti l l
had one major question it had been unable to answer: How
was the president to be elected? As it. had before, the
convention turned to a committee, this time a "committee

on postponed matters." The result was what historian
Forrest McDonald has called "the only real governmental
innovation devised by the convention." 26 It was the
electoral college system.

On Sept. 8, the convention appointed a committee "to

u.,,

t :

revise the sti le [stvle] and arrange the articles which had f,
been agreed to bv the House." Madison was a member of ?.-l
the committee, as was Gouverneur Morris. Madison in 1831
wrote that "The t'tnish given to the style and arrange-
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ment of the Constitution fairly belongs to the pen of Mr.
Morris. "

The preamble reported by the committee on detail on
Aug. 6 and handed over on Sept. 8 to the committee on style
had read: "We the people of the States of New Hamp-
shire, Massachusetts [and so on, l isting all l3 states] . . . do
ordain, declare and establish the following Constitution
for the Government of Ourselves and our Posterity." The
preamble that emerged from the committee on style was
quite different. It read: "We the people of the United States,
in Order to form a more perfect Union, establish Justice,
insure domestic Tranquility, provide for the common de-
fense, promote the general Welfare, and secure the
Blessings of Liberty to ourselves and our Posterity, do ordain
and establish this Constitution for the United States of
America."

The mundane reason for the change to "We the
people" was that the convention had decided that the
Constitution should go into effect upon ratif ication by
nine states, and no one could say for sure which the nine
would be.

Finally, on Friday, Sept. 15, the Constitution was
approved. On Monday, Sept. 17, the document was signed.
Thirty-eight of the 4l Framers who were present signed
their names (and one, George Read of Delaware, added a
39th name, that of his colleague Dickinson, who, sick and
exhausted, had gone home over the weekend after asking
Read to sign his name for him). Three Framers present
- Mason, Randolph, and Elbridge Gerry of Massachusetts
- refused, for various reasons, to sign the Constitution.
Mason had wanted a bil l  of rights added, but most of his
colleagues regarded that as entirely unnecessary. The
subsequent efforts of Mason and his fellow anti-Federalists
(as opponents came to be known) against ratif ication of
the Constitution by the various state conventions led to the
adoption of the Bil l of Rights.

The signing of the Constitution accomplished, the
Federal Convention adjourned and the delegates repaired to
the City Tavern, where, as Washington wrote in his diary
that night, they "dined together and took a cordial leave of
each other; after which I returned to my lodgings, did
some business with, and received the papers from the
Secretarv of the Convention, and retired to meditate on
the momentous work which had been executed. . . ." '7

Struggle for ratification
bg the states

The ratif ication of the new Constitution was bv no
means assured. At the convention's request, Congress, assist-
ing in bringing about its own demise, voted on Sept. 28 to

/- send the neu' charter to the 13 state legislatures for submis-
L sion to ratifving conventions. The Framers had decided
lY that ratif icafion by nine states would be sufficient, but there

were certain states the Union could not do without.
Although approval was expected in New Jersey, Delaware

and Georgia, it was far from certain in such crucial states
as Massachusetts, Virginia and New York.

As the months went on and the struggle over ratifica-
tion proceeded, the Federalists (as pr'oponents called them-
selves) began to agree to "ratif ication with recommenda-
tions" - that is, approval of the Constitution with
recommendations that the new Congress init iate amend-
ments, especially to guarantee individual rights and liber-
ties. In five states ratification was obtained with "recom-

mendations," which ultimately resulted in the Bil l of Rights.
On June 21, 1788, New Hampshire became the ninth

state to ratify the new document; although nine was the
required number, everyone knew that sti l l-to-come ver-
dicts in Virginia and New York were crit ical to the success
of the Union. Virginia's approval came on June 25 and

Couoerneur Morris of Pennsglaania

New York's on ]uly 26 - after struggles in both states.
The struggle in New York produced what is regarded as
America's greatest contribution to polit ical philosophy,
The Federalisl papers written by Hamilton, Madison and

Jay to win support for the Constitution. With the addition
of New York, the new government had the foundation it
required. The two remaining states, North Carolina and
Rhode Island, did not ratify the document unti l 1789 and
1790.

Within onlv a few years, men of all polit ical views
came to hold the Constitution in great respect, even if they
disagreed about the meaning of some of its clauses. But
respected or not, the Constitution itself was mere words on



par('hment. It proviclerl for a national government, ltut
coulcl harcllv guarantee that an effective one *'ould be
firmlv establishecl. Washington's performance as the first
president and Hamilton's u'ork as the first Treasurv sec,re-
tar l ,  as u 'e l l  as the ef for ts  of  N{adison and var ious others,
uere re<luirecl to translate the (lonstitution's rvorcls into a
realitt that rvoulcl enclure.

Even as this was being done, l iowever, confl icting
interpretat ions of  t l re  ( } rnst i tu t ior r  came to t l re  fore.  In ter-
pretatiorr, of course, was a n('cessitv, if the (lorrstitution
u'as ac'trrallv to bt' rvhat it proclaimt'd itself to lte: "the

suprern( ' lau of  the lanr l . "  For  that  act t ra l lv  to  be so,
broacl  prov is ions i r r  the (bnst i tu t ion had at  t imes to be ma<le
nrore specific, specific provisions hacl at t irnes to be matle
more g('n('ral, anrl <liscorclant provisions ha<l at t imes to be
rnarle ntort ' harmolrious.

Ilut irrterpretations of the (lonstitution varierl, often
sharplv .  Hanr i l tor r  want t 'c l  the nat ion 's  char ter  to  be "con-

st r r re<l  l ibera l lv ,  i r r  ac lvarrct 'nrerr t  o f  the pul l l ic  grxx l . "  za

THE 55 FRAMERS
The 55 delegates who attended the Constitutional
Convention (signers in boldface) were:

CONNECTICUT: Will iam Samuel Johnson, Roger
Sherman. Oliver Ellsworth.
DELAWARE: John Dickinson, George Read, Richard
Bassett, Gunning Bedford Jr., Jacob Broom.
GEORGIA: Abraham Baldwin, Will iam Few, Will iam
Houstoun, Will iam Pierce.
MARYLAND: Daniel of St. Thomas Jenifer, Daniel
Carroll, James McHenry, John Francis Mercer,
Luther Martin.
MASSACHUSETTS: Nathaniel Gorham, Caleb
Strong, Elbridge Gerry, Rufus King.
NEW HAMPSHIRE: John Langdon, Nicholas Gilman.
ilEW JERSEY: Will iam Livingston, David Brearly,
Will iam Patterson, Will iam Churchil l Houston.
Jonathan Dayton.
NEW YORK: Robert Yates, John Lansing Jr., Alexander
Hamilton.
NORTH CAROLINA: Hugh Will iamson, Alexander
Martin, Will iam R. Davie, Will iam Blount, Richard
Dobbs Spaight,
PENNSYTVANIA: Benjamin Franklin, Robert Morris,
George Clymer, Thomas Fitzsimons, James Wilson,
Thomas Miffl in, Jared Ingersoll, Gouverneur
Morris.
VIRGINIA: George Washington, George Mason,
George Wythe, John Blair, Edmund Randolph, James
McClurg, James Madison.
SOUTH GAROLINA: John Rutledge, Charles
Cotesworth Pinckney, Charles Pinckney, Pierce
Butler.

Jefferson anrl Madison. horvever, insiste<l that the federal
chartt 'r shoulcl be construed narrou,lv in <lefense of the
rights ol states ancl inclivi<luals.

ludicial reDieu and
200 gears of interpretation

Whose vieu' of the (lonstittrt ion should be arrtlrorita-
t ive? The (bnst i tu t ion i tse l f  d ic l  not  expl ic i t lv  say.  ln  1803,
the Suprerne ( lorr r t ,  r rnder  Ohief  J t rs t ice John Marshal l .
rrnrlt 'rtook to correct this clefect and laicl claim to the pou'er
of . jtr<licial review. In tlre case oI Marbuyy o. Madison,
Marshall asserterl the jrrdiciart, s [)o\\ 'er to interpret the
( lor ts t i tu t ion ancl  to  nul l i fv  larvs i t  r leenred r rnconst i t r r -
t ior ra l .  Not i r rg that  Ar t ic le  VI ,  St :c t ion 2,  cn jo ins the c,our ts  to
enforce only laws that  are " in  prr rsuanct ' ' '  o f  t l r t '  ( lon-
stitutiolr. N{arshall contt 'nrlerl that before t}re corrrt is crrti-
t ler l  to  t ' r t forct 'a  larv,  i t  rnrrs t  f i rs t  c let t ' rmine u.hether  t l r t ,
larv is in fact in pursuallce of the (lonstitrrt ion. "lt is
enrphat ica l lv  the provi l rc t '  ancl  dut-v  of  the j r r< l ic ia l
dt .Jrar tn ient , "  Marshal l  u ' rot t '  in  h is  < lec ' is ion,  " to sav lv l rat
the lau' is." 2e Fronr that t inre forrvard. the corrrt has
assertetl authoritt '  to cleclare a larv in violation of t lrt '
( l rnst i tu t ion anr l  t l rerefore inval i r l .

Marshall, historian James )\4ac(iregor Burns has rvrit-
tett, "t<xrk a broadly t 'xpartsive vieu of national pou'er. In a
krrrg series of decisions he led the corrrt to a broad
crrrrstrrrctiorr of the (lonstitution." 30 In McCulloch o. [4artl-
land (1819), ont' o[ the most important of those <lt 'cisions,
the Mars l ra l l  cot r r t  nr le<l  that  Marv land d ic l  not  have thc
pou'er to tax the lJaltimore ltranch of the Ilank of t lrt '
Urrite<l States anrl that Oongress rl icl have the inrplie<l p()\\,er
to establ ish the bank.  Tht '  ( lonst i t r r t ion (Ar t ic l t '  l ,  Sec ' t ion
8) sai<l that Oongress c'oulcl rnake all lau,s "necessarv arr<l
proper for executing its ertumeratecl pou'ers. Marshall
said necessory nleant "appropriate" or "conclucive to tlre
end,"  and ( l i ( l  not  mean " inc l isptnsable."

The Constitution, Marshall cleclarecl in that decision,
was "intenclecl to en<lure for ages to come, ancl, conse-
quently, to be adapted to the various crises of hrrrnarr
affairs. . . . To have cleclared that the best rneans shall not lrt '
used, but those alone without u'hich the power giverr
u'ould be nugatorv, rvould have been to cleprive the k'gisla-
ture of the capacity to avail i tself of experience, to
exercise its reason, and to accommodate its legislation to
circumstances. "

Champions of states' rights and of a strict construction
of the Constitution were hardly silenced bv the decision.
Marshall and the court were frequently crit icized. And
there was considerable opposition to judicial review. Jeffer-
son repeatedlv contended that giving the Supreme Court
the exclusive right to interpret the flonstitution would make
it "a mere thing of wax in the hands of the judiciarv.
which the1, may tu'ist and shape into any form thev t

Please. " st
"During the first 70 years alter Marbury," Professor



Howard has related, "the Supreme Court availed itself of
judicial review on relatively few occasions. . . . By the late
lgth century, however, during the heyday of laissez-faire
capitalism in America, conservative lawyers and ludges
were regularly using the commerce clause and the due
process clause of the l4th Amendment to defeat the work
of reformist federal and state legislators." 32

If the Constitution was admired in the pre-Civil War
era, it was venerated in the last quarter of the l9th century.
"Thus keeping pace with the onward sweep of the
empire which it rendered possible," said S9-year-old histo-
rian George Bancroft in 1889, "this matchless instrument
vindicates its title to immortality. The conservative evolu-
tion that characterizes it has enabled it to pass the
century since its birth, with its machinery, no cog or wheel
displaced, still noiselessly and easily working." e3

In 1913. however. the conservative world was scandal-
ized - and Progressives were cheered - by 

" 
book about

the matchless instrument, An Economic lnterpretation
of the Constitution of the United States by historian
Charles A. Beard. A "nation of Constitution-worshippers
and ancestor-worshippers," historian Richard Hofstadter has
noted, "was confronted with a scholarly muckracking of
the Founding Fathers and the Constitution itself." 3a

Beard contended that the "overwhelming majority" of
the members of the Constitutional Convention. far from
being "disinterested," had been "immediately, directly,
and personally interested in the outcome of their labors at
Philadelphia, and were to a greater or less extent eco-
nomic beneficiaries from the adoption of the Constitution."
They had built the new government "upon the only
foundations which could be stable: fundamental economic
interests." 86 The Beard thesis, eventually abandoned by
Beard himself, was largely discredited by subsequent schol-
arship.

Liberal reformers continued to be frustrated by the
Supreme Court. Sen. Robert LaFollette, the Wisconsin
Progressive, argued in 1922 that the court had usurped
the power of ludicial review. In 1937, the sesquicentennial
year of the Constitution, President Franklin D. Roosevelt,
concerned by a series of Supreme Court decisions nullifying
most of the New Deal measures, proposed a plan to
"reform" the court. He wanted to appoint an additional
justice for each member of the court over 70 years old.
The president's crit ics said he was trying to "pack" the court
and undermine judicial independence. More sympathetic
observers thought his purpose was "to persuade the Court to
return to the great tradition of Marshall and [Justice
Josephl Story and [Justice Oliver Wendell] Holmes - the
tradition that interpreted the Constitution as a flexible
instrument of government rather than as a barrier to
government." 36

Although Roosevelt 's "court-packing" scheme was de-
feated, the Supreme Court did not remain the same. The
members of the court began to change - Roosevelt filled
seven vacancies within four years - and before long, taking
rvhat historians Allan Nevins and Henry Steele Comma-
ger called "a more enlightened view of the legislation
enacted bv the other equal and independent branches of

State House, Philadelphn

1987 Celebrations
Hundreds of bicentennial events, from parades and

concerts to lectures and house tours, are scheduled to
be held this year. Here are some highlights:

IN  PHILADELPHIA . . .

o May I through December: One of the l7 existing
original copies of the Magna Carta, an early English
charter of rights, a precursor of the U.S. Constitution,
wil l be on display at Old City Hall.

o May 24: Governors of original 13 states gather to
examine "state of the states."

o May 25: "The Convention Begins," a ceremonial
commemoration of the opening of the Constitutional
Convention.

o July 3-5: "Freedom Festival. " Parade of marching
bands (July 3), food festival (July a-5), hot-air balloon
race (July 4), nightly concerts and fireworks (fuly 3-5),
and Mummers parade (fuly 5).

oJuly l6: Marking the Great Compromise, the U.S.
Congress will meet in Philadelphia for the first time
since 1800. Public participation l imited.

o Sept. 17: Constitution Day. Re-creation of the
Federal Procession of I788. President Reagan will
attend a commemorative signing of the Constitution.
At 9 p.m. a television special wil l be broadcast.

. . .  AND ELSEWHERE

oThrough February 1989: "The American
Experiment: Creating the Constitution." An exhibit at
the National Archives Building, Washington, D.C.

o May l8: "Constitutional Roots, Rights and
Responsibilities" Bicentennial Symposium, sponsored
by American Bar Association and Smithsonian
Institution. At the University of Virginia.

a Oct. l: "Freedom Fettered: Blacks and the
Constitutional Era in Maryland, 1776-I810." A
N{organ State Universitv conference.



the government," the court "reversed most of its earlier
paralyzing decisions." A new era had begun.

In the half-century since, Howard has noted, the court,
while abandoning "judicial activism" in the economic
sphere, "has made vigorous use of the Constitution to
police governmental acts in other areas. In a sense, it has
turned its attention from 

'property 
rights' to 

'human

rights.'" The court's landmark decisions - among them,
Brown o. Board of Education (195a) on school segrega-
tion, Baker o. Carr (1962) on proportional representation in
state legislatures, Gideon o. Wainright (1963) and
Escobedo a. Illinois (1964) on the right to counsel, Miranda
o. Arizona (1966) on the right to avoid self-incrimination,
andRoe o.Wade (1973)on abortion and the right to privacy
- have gladdened the hearts of liberals and given
conservatives reason to complain of "ludicial supremacy."

One noted political conservative, Attorney General
Edwin Meese III, called in 1985 for a return to "a jurispru-
dence of original intention." He contended that many of
the Supreme Court's recent rulings seemed to be "more
policy choices than articulations of constitutional princi-
ple . . . reveal[ing] a greater allegiance to what the court
thinks constitutes sound public policy than a deference to
what the Constitution - its text and intention - may
demand." Rejecting Meese's views, Justice Will iam J.
Brennan Jr. said, "The ultimate question must be, what do
the words of the text mean in our time. For the genius of
the Constitution rests not in any static meaning it might
have had in a world that is dead and gone, but in the
adaptabil ity of its great principles to cope with current
problems and current needs."

Whether judicial activism over the decades has found
critical favor or disfavor among liberals and conservatives
seems often to have depended on whose political ox was
being gored, But when the power of the judges is viewed in
perspective, it appears rather limited. Constitutional
scholar Eilwin S. Corwin once wrote, "Judges both lead and
respond to the values of the nation. . . . If most of the
people are strongly opposed to freedom of speech the
chances are we shall not have it. If most desire it, the
chances are that the Supreme Court will hand down
decisions protecting it. In short, the Constitution ulti-
mately is not 

'what 
the judges say it is,' but what the -people

want it to be." 3?
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strengths, but it . . . encourages the assumption that our system will
always work, no matter what changes occur in its own environment
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